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VEMORANDUM OF DECI SI ON RE: EMERGENCY ORDER

On June 28, 2005 the Court, concerned about the status of
speci al education services provided or, to be nore precise,
not being provided to the students of the Baltinmore City
Public School System (“BCPSS”), issued the Menorandum and
Order Re: Summer Renedy For Interruptions in Services, [Paper
No. 1510], and the Order Re: Required Briefing, [Paper 1509].

In the briefing Order, [Paper 1509], the Court stated
that it would consider whether the Maryl and State Departnent
of Education, ("MSDE"), should be authorized to assune broader
authority with regard to oversi ght, managenent and operation
of BCPSS provision of special education services as well as
of all school district departnments and operations which
vitally affect special education, including Transportation,

Human Resour ces, Finance, and General |nstruction. The Court



directed the parties to provide briefs addressing the question
of MSDE' s oversight, managenent and/or operation of BCPSS
provi si on of special education services. The said O der
further directed the parties to provide their respective
positions regardi ng, anong ot her things, the systenm c renedies
each party proposed to address the interruptions and rel ated
Court Order conpliance issues.

The parties have filed briefs in conpliance with the
Order and have subnmitted their respective proposals for the
course of action to be followed i mediately. The Court has
held a hearing, heard evidence fromthe parties as well as the
argunments of counsel as to which of the proposed courses of
action to take.

Each of the parties has recogni zed that there is
an enmergency in regard to BCPSS continuing failure to conply
with Court Orders given the need to provide required specia
education related services on an ongoi ng basis commencing with
the i mm nent start of 2005/06 school year and the avoi dance of
further massive interruptions of services on an ongoi ng basis.
The parties presented the Court with their respective proposed
courses of action to take in light of the August 29th

commencenent of the school year



1. BCPSS proposed that the Court permt it to
engage a turn around firm Alvarez and Marsal
LLP, who, together with a special education
consul tant, would engage in a "diagnhostic study”
and provide a plan by the end of Septenber.

2. Plaintiffs proposed that the Court put the

speci al education related services functions of
BCPSS in a receivership with David Gl nore, a
consultant who is presently the speci al
education transportation adm nistrator for the
D.C. Public Schools pursuant to a District of
Col unmbi a Court Order.
3. The MSDE proposed the adoption of its Intensive
Managenment and Capacity | nprovenent Pl an,
(hereinafter referred to as "the Plan"), calling
for its placing MSDE personnel to work al ong
side with, manage, and direct, as necessary,
BCPSS personnel in certain areas relating to
speci al educati on.
The Court, faced with an energency situation and the
i mm nent commencenent of the school year nust decide, on an
expedited basis, the course of action to take. The Court
finds that it is conpelled by the dire circumstances of this
case to select a clear choice of action that BCPSS strongly
opposes. It is readily apparent that the MSDE proposal,
subject to certain nodifications, presents the only realistic
hope that the special education students in the BCPSS wi ||
not, for yet another year, be deprived of what they need and
are entitled to receive.

The tinme exigencies prevent the Court fromproviding a

conprehensive witten decision wthout inposing a delay upon



the issuance of its operative Order. Thus, this decision is

i ssued on an energency basis due to the imm nence of the

2005/ 06 school year on August 29, 2005 and the devastating

I'i kel i hood that the massive failure to deliver services and
violation of students’ legally protected rights will once
again re-occur wthout pronpt renedial intervention.
Accordingly, the Court may supplenment the instant decision if,

and when, such suppl enentati on woul d be appropri ate.

| NTRODUCTI ON

Over the course of the 2004/05 school year, it becane
apparent that a collapse in the City’s operational capacity to
del i ver special education services had occurred. The record
of this case, including but not limted to evidence presented
at a series of hearings conducted since March 23, 2005,
reflects a widespread failure to provide basic speci al
education services to students with disabilities as required
by the Orders of this Court and the provisions of the
| ndi viduals with Disabilities Education Act (“IDEA”), 20
U S.C. 8§ 1400 et seq. The record further denpnstrates a
consi stent pattern of the school district’s failure to take

all reasonabl e nmeasures necessary to:



(a) prevent and remedy a broad pattern of interruptions
in the delivery of special education services that
becanme clearly evident in the end of October 2004
and expanded t hroughout the school year;

(b) provide individual conpensatory services to students
to make up for |ost special education services as
required by the Orders of this Court; and

(c) conmply with the requirenents of this Court’s Orders
with respect to interruptions in services.

The record further establishes a severe and persistent
problemw th fiscal managenment and efficiency. |ndeed,
deficiencies in federal and state grant adm nistration and
delivery of special education and rel ated services have
precl uded BCPSS access to significant state and federal funds
in tinmes of great need. Mdreover, the continuing absence of
sound managenent and practices in these areas has put BCPSS
unnecessarily at risk of the loss of mllions of dollars of
grants and nedi cai d rei nbursenents.

All parties to this action agree that the situation is
drastic and requires imedi ate and major system c intervention
t hat addresses the specific delivery of special education
rel ated services as well as the various other school district
departnments and systens that inter-relate with the provision
of special education services.

Under the Individuals with Disabilities Education Act

("IDEA"), the MSDE is legally charged with the ultimte
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authority and responsibility for insuring that a free
appropriate public education is available to all disabled
children between ages 3 and 21 residing in the State. See 20
U S C 8§ 1412, 1413; 34 CF.R 8 300.600; and 34 C.F.R 8

300. 360(a)(2). See also Murgan v. Greenbrier County West

Virginia Bd. of Educ., 83 Fed. Appx. 566, 568-69 (4th Cir.

2003); Gadsby v. Grasmick, 109 F.3d 940 (4th Cir. 1997); and

Kruelle v. New Castle County Sch. Dist., 642 F.2d 687, 697 (3d

Cir. 1981).
As di scussed herein, the Court concludes that the MSDE

Pl an, subject to certain nodifications shall be adopted.

1. DI SCUSSI ON

The problem of interruptions in the delivery of speci al
education instructional and rel ated services to students has
lain at the core of this case since its inception. A failure
to deliver instructional or related services required by
students’ |Individual Education Programs (“l1EPs”) results in
t he denial of students’ rights under IDEA to a Free and

Appropriate Public Education.! See 20 U. S.C. § 1412(a)(1)(A).

! The parties have agreed for purposes of this case on
the scope of interruption in services (the nunber of days when
services or instruction were not provided) that will give rise
to an automatic student entitlenment to conpensatory services.
See Fact Sheet on Calculation of Conmpensatory Awards, | ast
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Tracking and reporting of the delivery of services and
interruptions have therefore constituted fundanental

requi renments of the Consent Orders’ entered in this case.?
See, e.qg., Consent Order of Novenber 4, 1992 at {1 15 and 50;
1998 Consent Order Regardi ng Conpensatory Awards at 33

[ Paper No. 1079]; and U ti mate Measurable OQutconme 11

establi shed by Consent Order of May 4, 2000 [Paper No. 950],
(requiring Defendants’ substantial conpliance with the

requi renent that “No nmore than 2% of students with
disabilities will have interruptions in service in any school
year . . .7).

The Court’s Order of Decenber 17, 2004, [Paper No. 1460],

cat al ogued the serious programmatic and fiscal deficiencies
evident in the 2003/04 school year that inpeded BCPSS
delivery of special education services to students with
disabilities and its di sengagenent fromthe Court’s

jurisdiction under the U timte Measurabl e Qutconmes Consent

approved by the Court in its Menorandum and Order of June 26,
2001 denyi ng Defendants’ Modtion to Modify the 1998 Consent Order
Regar di ng Conpensatory Awards, [Paper 1079].

2 | ndeed, the school district had paid hundreds of
t housands of dollars in fines over the years to the Court for
interruptions in violations before this fine provision was
elimnated in 2003 due to the parties’ entry into a Stipul ation
and Consent Order Regarding Modification of the 1998 Consent
Order Regardi ng Conpensat ory Awards, [Paper 1274].
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Order. The Court identified the variety of conditions,

i ncluding the mal functioning within “ancillary functions” such
as human resources, regular education, and fiscal operations,
that increased the probability of significant disruptions in
the provision of required instructional and rel ated services
in the 2004/ 05 school year to students with disabilities and
directed the Special Master to report on certain discrete
condi tions.

The Court’s concerns unfortunately proved to be well
warranted. On February 2, 2005, BCPSS reported several
hundred students with interruptions in services. Many of
t hese viol ations dated back to October and Novenmber 2004.
Testinmony in subsequent status hearings indicated that BCPSS
central office officials first becanme aware of the burgeoning
nunber of students who had not received speech and | anguage
services sonetinme between Cctober and Decenmber 2004. Dr.
Bonni e Copel and, the Chief Executive Oficer, however,
testified at the Court’s March 23, 2005 hearing that she only
| earned of the broad scope of interruptions within the prior
nonth. She stated at that time that communication
deficiencies within the school district organization appeared
to be the chief cause of the breakdown in service delivery and

that this problemwas being rectified. O her BCPSS officials
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represented that strategies were in place or were being
devel oped to ensure that individual students now received
their IEP services as well as tinely renmedial services to
conpensate for those previously not furnished.

BCPSS' February 2, 2005 report of the number of students
affected by interruptions, as well as its |later reports to the
Court at hearings regarding the scope of service interruptions
grossly under-stated both the huge proportion of students
af fected by service interruptions and the nunber of service
hours lost. In fact, both the Special Master and the MSDE
subsequently found that the mapjority of students with
disabilities within the school district had experienced
interruptions in the provision of required |EP services.® As

indicated in the Consent Order on Contenpt RE: Interruptions

s The proceedings to date have l|argely focused on the
high rate (between 54.2% and 83% depending on the audit) of
“interruptions” in the provision of related special education
services, as defined by 20 U.S.C. 8§ 1401(26)(A), but excluding
transportation services. The Special Master found that 66. 9% of
students in the audit sanple experienced an interruption in one
or nore related services and/or in the delivery of special
education instruction. See the Special Master’s Report on
I nterruptions in Services Audit dated June 15, 2005 [ Paper No.
1498]. Her Audit Report found a 33%rate of interruptions in
the provision of special education instruction to students.
BCPSS filed no objections to these findings. Due to
i nadequacies in the Transportation Departnent’s data base and
docunentation, the only audit of transportation services
partially conpleted to date tracked the rate of interruptions in
transportation services during students’ first week of school or
t he comrencenent of their |EP.
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in Services, the BCPSS has agreed that the rel ated services
interruption rate was at |east 54.2% as found by the Speci al
Master. [Paper No. 1537]. The MSDE s audit showed that this
pattern was pervasive across the district’s schools and

rel ated services. BCPSS al so conducted a suppl enmental review
of students referred for conpensatory service during the
2004/ 05 school year in conformty withe the Court’s Order of
June 29, 2004 [Paper No. 1510] and the parties’ agreenents.

Di sturbingly, this review indicated that many students had
experienced significant supplemental hours of related service
interruption in the nmonths after BCPSS had first identified
their interruption in services during the 2004/ 05 school year.
See BCPSS Second Summer Renedy Report, [Paper 1536].

In partial response to the breakdown in | EP service
delivery, the Court held hearings and issued further Orders in
March, April, and June 2005 to establish clear paraneters for
the tinely identification of affected students, provision of
remedi al services, and the devel opnent of appropriate systemc
remedi es. The Court al so repeatedly warned BCPSS officials
of the gravity of issues posed by their failure to address
interruptions in services and the underlying causes of such
failures. See, Orders of March 31, 2005 [Papers 1482 & 1483];

Order of April 27, 2005 [Paper 1485]; and Order of June 28,
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2005 [Paper 1510]. |Indeed, the Court its Order of March 31,
2005 [ Paper No. 1483] expressly directed that a representative
nunber of nmenbers of the BCPSS Board of Comm ssioners and the
BCPSS' CEO attend a hearing with the Court in April to ensure
that the school district’s |eadership fully understood and
addressed the magni tude of the crisis facing the schoo
district and the need for action “to sal vage the educati onal
opportunities available to BCPSS children for the 2004/05
school year.” See Paper 1483 at 6.

The Court established requirenments for BCPSS conplete
identification of students affected by interruptions and
initiation of remedial services as well as for the devel opnent
of future system c preventive actions. See, e.qg., Court
Orders of March 31, 2005 [Paper No. 1483] and April 27, 2005
[ Paper 1485]. However, by the end of the school year, the
school system was scranbling to assenble a process for
identifying affected students and providing renmedi al services
over the summer. See Court Order of June 28, 2005 [ Paper
1510]. The evidence at the hearing of June 17, 2005 nmde
cl ear that BCPSS had not taken all reasonable neasures to
fulfill their obligations under these Orders. However, schoo
district officials represented that they had sufficient

contracts with related service providers to provide services
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to up to 5,000 students over the sunmmer.* The Court once
again issued directives to ensure that BCPSS woul d devote al
necessary resources both to the provision of nake-up services
to affected students and the pronpt identification of the

rel ated service hours lost by affected students. Court Order
of June 28, 2005 [Paper No. 1510].

Despite the Court’s directives and despite the
representations of BCPSS officials, as of the August 10, 2005
hearing, |less than 300 students had received conpl et ed nmake-up
remedi al services. |In fact, BCPSS had projected that 1000 or
| ess parents would respond to notices concerning the
avai lability of summer renedi al conpensatory services. The
school district did not have providers to assign to the 2,000
or nore students whose parents responded affirmatively to
notices.®> Renedial services had been provided for only seven

percent of the related services due the group of 694 students

4 Appr oxi mately 10,000 to 11,000 students with
disabilities within BCPSS receive rel ated services.

5 See, the Consent Order on Contenpt RE: Interruptions
in Services [Paper No. 1537]. Because BCPSS s final report on
the summer remedy is not due, the Court did not attenpt to
conclude hearings on the delivery of +the sumrer renedy.
However, as BCPSS admits, the school district did not conply
with terms of the June 17, 2005 Order. MSDE's affidavit evidence
(MSDE Reply Brief of August 1, 2005, Exhibit 1) strongly
suggests that the sumrer renedy program was run in a chaotic
matter.
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first identified with related service violations between the

July 1, 2004 and June 30, 2005.°% See generally, Consent Order

on Contenpt RE: Interruptions in Services [Paper No. 1537].
In sum the evidence denonstrates the school district’s
repeated failure to inplement effective renedial measures to
address interruptions in services and repeated enpty avowal s
t hat remedi es would be pronptly and fully inplenented. The
Court recognizes that there are many BCPSS enpl oyees who have
diligently worked with conmtnent to children w thin BCPSS.
The school system s band-aid approach and denial of broad
system c responsibility until the conmmencenent of hearings on
August 8, 2005 only served sadly to undercut these enpl oyees’

efforts.

I11. THE PARTIES PROPOSALS

As noted in the Introduction hereto, the Court’s June 28,
2005 Order re Briefing [Paper No. 1509] directed the parties
to address in briefs their respective system c renedi al

proposals. The parties were also asked to address State

6 Whi | e BCPSS may succeed in providing nore services to
students in the |last few weeks in August before school starts,
the overall renedial picture described here will not change

significantly. BCPSS representatives stated at the August 10,
2005 hearing that the new sites they opened on August 8, 2005 to
provi de services to students can serve a maxi mum total of 200
st udent s.
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Superintendent Grasm ck’s request that MSDE assume a broader,
nore aggressive role in supervision and managenent of the
array of functions and departnents that inpact the delivery of
instructional and related services to students with
disabilities. Court Order of June 28, 2005 [Paper No. 1509].
Hundr eds of pages of briefs and exhibits were submtted to the
Court.

In its briefs, BCPSS argued that it had made internal
organi zati onal changes that woul d address the asserted
aberrational issues faced in the 2004/05 school year. BCPSS
further argued that MSDE had hanpered its reformefforts by
allegedly (a) failing to provide the technical assistance and
resources that BCPSS required to operate; and (b) inposing
redundant and oppressive reporting and plan requirenents.

On August 8, 2005, the first day of hearings on the
parties’ proposals, BCPSS submtted an entirely new proposal
t hat had been devel oped within few days of the hearing. This
proposal called for the school board's hiring of a conpany
specializing in corporate turn-arounds working with a speci al
education consultant. The scope of services or deliverables
for this team had not yet been resolved. As represented at
t he hearing, the BCPSS proposed that this new “teani’ would

prepare a di agnostic assessnent of BCPSS systens and probl ens
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relative to special education service delivery and woul d be
charged with devel oping a system c plan of action by
Sept enber 30, 2005, one nonth after the August 29, 2005
openi ng date of school. The turn-around conpany’ s managenent
representative had been contacted only days before the hearing
regardi ng this possible new business initiative. The
educati on consul tant had perfornmed services for BCPSS and had
provi ded recomendations regarding the district’s progress in
neeting the Court’s di sengagenent Qutcones. The
recommendati ons were not disclosed, however, by virtue of a
privilege claim

Plaintiffs proposed the appointnment of David Gl nore as a
rel ated services receiver or court appointed adm ni strator
M. Glnmre is a Court appointed adm ni strator of special
education transportation related services in the District of
Col umbi a’, who specializes in handling troubled public
agencies. M. Glnore was not know edgeabl e about the
specific issues in Baltinore but instead focused on the
approach he has found successful in re-directing and focusing
the work of public agencies to ensure service delivery to

their public clientele.

7 Nikita Petties, et al. v. The District of Colunmbia, et

al, Civil Action No. 95-0148 (PLF) (Consent Order Appointing
Transportation Adm nistrator, June 25, 2003)
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MSDE submtted a detailed systemc remedy plan with its

first brief on July 18, 2005.

A. The BCPSS Proposal

The school district’s proposal that a “turn-around”
conpany’s present a renedial plan on or about Septenber 30,
2005, a nonth after the commencenent of school, well
illustrates the inability of the Court to rely upon BCPSS
until such time as there is drastic inprovenent inits
operational ability. It is surprising (to say the least) that
BCPSS, faced with the need to provide this Court with a
proposal that would result in conpliance with speci al
educati on obligations by the beginning of the school year, did
not develop its conplete "plan" until afer briefing had been
conpleted. |Indeed, it appears that the "plan" - such as it is
- was cobbl ed together a few days before the Monday,

August 8th hearing on the parties' respective proposals.

Mor eover the testinmony of the BCPSS CEO that she had a
"handshake contract”™ with the consulting firmin the context
of the nost prelimnary of exploratory discussions provides
little confidence in the BCPSS fiscal managenent practices.
This Court can take judicial notice that the firmof Alvarez

and Marsal LLP has a fine reputation as "turn around”
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speci alists and makes no adverse finding as to their
qualifications. Nevertheless, it is hardly appropriate for
the BCPSS' CEO to agree - even by handshake - to retain the
firmfor a mllion dollar plus engagenent w thout, at a

m ni mum having a clear proposal to base its financial

comm tment upon. \Wile the firm provided self-serving
testinmony as to how successful it was, it appears that there
is in fact considerable controversy in St. Louis regarding
their nmeritss.

Of course, it my be that the critics of Alvarez and
Martel k are in the mnority and sinmply wong. Neverthel ess,
even assum ng that duly diligent investigation would ascertain
that the firmdid a wondrous job in Saint Louis and could do
the same in Baltinore, the proposal by BCPSS is npost unsound.
First of all, BCPSS would not give Alvarez and Marsal the

authority given in Saint Louis to effect changes and, thus,

8 See, e.qg., STLTODAY.com (June 6, 2005),
http://ww. stltoday. con’ stltoday/news/col umists.nsf/billnccle
Il an/ story/ 48205EO0AF51BE60E862570180043143E?OpenDocunment
(providing a casual review of St. Louis news coverage of
Al varez and Marsal’s thirteen nonth managenent of the St.
Loui s schools indicates, as often m ght be expected, that
i ntense controversy acconpani ed an outside private “turn
around” firm s managenent of a public school system The
controversy was so significant that sonme in St. Louis have
suggested that the firmnotto m ght be that "there is no
situation so bad that we cannot make it worse.")
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the responsibility for the success or failure of their

efforts. Second, and even nore serious, is that the
engagenent - such as it is - is to develop a plan of action by
the end of Septenber, a nonth after the comencenent of the
School year. It would only be then that BCPSS woul d deci de
what it actually proposed to do and the Court could begin to

eval uate the efficacy of the plan.

B. Plaintiffs' Proposal

The Plaintiffs'" proposal has nerit in the sense that M.
G Il nore and his team appear to have successfully performed in
an anal ogous role in the District of Colunbia although also
i nevitably provoking their share of controversy. |ndeed, M.
Glnore is particularly inpressive in regard to the specific
function of inproving an urban school systemin regard to a
critical aspect of the providing of special education rel ated
services. Nevertheless, the Court concludes that the MSDE
proposal rather than the Plaintiffs’ should be accepted
al though there may well be a role for M. Glnore to play in

i ght of his experience
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C. MSDE Pr oposal

The MSDE proposed the adoption of its Intensive
Managenent and Capacity | nprovenment Plan, calling for its
pl aci ng MSDE personnel to manage and direct BCPSS personnel in
certain areas relating to special education. The Court's
adoption of the Plan would be, in essence, a transfer of
authority from BCPSS managenment to MSDE within the scope of
the Order. However, of the proposals before the Court, the
Pl an provides the only realistic chance that BCPSS can neet,
or even approach nmeeting, is special education obligations.

The Court notes that by virtue of past m smanagenent, the
Baltinore City School Systemis not now a traditional |ocally
controlled entity. The Board is selected jointly by the
Governor and the Mayor so that ultinmate control already is
sonmewhat shared by the State and the City.

In any event, the Court finds that the Plan provides the
| east intrusive proposed systemc renedy likely to effect
conpliance and squarely builds on the supervisory role
provi ded MSDE under federal and state education |law. The
Court will not, however, conpletely adopt the Plan as witten.

There may well be a need for nodification, particularly
in regard to careful tailoring of the Plan to mnim ze the

transfer of control to that necessary to carry out the
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obj ectives of bringing the special education function of BCPSS
into conpliance with Court Orders, achieving the outstanding

U timte Measurabl e Qutcones® enabling the di sengagenent of
BCPSS MSDE under this Order and facilitating the successful
term nation of the instant litigation.

Accordingly, recognizing the enmergent circunmstances now
faced by virtue of the imm nence of the beginning of the
School Year, the Court will Order forthwith inplenmentation of
the Plan subject to conditions including the requirenent that
initial priority shall be given, on an energency basis, to the
delivery of special education services on a current basis
commenci ng the begi nning of the 2005 - 06 School Year (and
continuing thereafter) and the cessation of interruptions in
services. The Court will, expeditiously consider nodifications
to the Plan so as to narrowy tailor the extent of reduction
of control by the BCPSS Board to that necessary to achieve
conpliance with Court Orders and rel ated federal | aw

pertaining to special education.

° See, Consent Order of WMay 4, 2000, [Paper 950] and
Stipulation and Consent Order Regarding U timte Measurable
Qut conmes (July 28, 2003) [Paper 1287].
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| V. REMEDI AL ANALYSI S

The Court has broad powers to issue renedi al neasures

design to effect conpliance with its Orders. Thonpson v. U S.

Depart nent of Housing and Urban Devel opnent, 404 F.3d 821, 830

(4th Cir. 2005).

Qutside receivership is considered a “last resort” as an
equi tabl e renmedy, one that should only be taken when all other
remedi al measures have been exhausted. Courts reviewthe
appropri ateness of the receivership remedy based upon five
factors: (1) whether there were repeated failures to conmply
with its orders; (2) whether continued insistence on
conpliance would lead only to confrontation and del ay; (3)
whet her there is a |lack of sufficient |eadership to cause
change in a reasonable tine; (4) whether there was bad faith;

(5) whether resources are being wasted. Dixon v. Barry, 967

F. Supp. 535, 550 (D.D.C. 1997). See also, Mrgan v.
McDonough, 540 F.2d 527, 533 (1st. Cir. 1976); The Judge

Rot enberg Educational Center v. The Commi ssioner for the

Depart nent of Mental Retardation, 424 Mass. 430, 677 N. E. 2d

127 (1997).
The record in this case satisfies all five receivership
factors. The Court has utilized all renedial options,

i ncludi ng the draconi an sanction of fines. It has given the
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school district tinme and opportunity to address the crisis at
hand even when it was in contenpt of the Court’s Orders. The
Court has taken all reasonable neasures to ensure that the
school district’s |eadership was fully infornmed so that it
woul d be equi pped i ndependently to address this crisis many
nont hs before the start of school. Precious tinme and
resources have been wasted as the nonths have rolled by, and
the volunme of students experiencing interruptions in services
has soared. |In sum the Court has carefully observed the
Suprene Court’s adnonition that "[T]he federal courts in
devising a renedy nust take into account the interests of
state and | ocal authorities in managing their own affairs,

consistent with the Constitution." MIlliken v. Bradley, 433

U.S. 267, 280- 281, 97 S.Ct. 2749, 2757, 53 L.Ed.2d 745
(1977).

Al t hough the Court woul d be authorized to inpose an
out side receivership based upon these circunstances, it finds
that MSDE' Plan, as nodified by the Court’s Order of this
date, entails a far less intrusive, tailored renedy that is
fully consistent with MSDE' s established statutory authority
and relationship to |l ocal Maryl and school districts. MSDE has
the | egal authority, resources, and duty to assune ultimte

responsibility at this late juncture for the crisis and
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col |l apse in special education services at hand. And as a
Def endant in this case, MSDE will be held responsible by the
Court for meeting the legal obligations inmposed by this
Court’s Orders and IDEA's directly related specific mandates.
Further delay by the Court in effecting concrete action,
little nore than two weeks before the opening of school, to
await the BCPSS devel opnment of yet another plan with yet
anot her new team would serve only to deprive speci al
educati on students of yet another year of services to which
they are entitled. The Court would be enabling BCPSS
managenent to persist, for yet another year, in chaotic,
unreliable, and wasteful "renmedial" exercises at the expense -
in the precious coi nage of educational opportunities - of the
nost at-risk children in the Baltinore City Public School s.
The children of Baltinore City, especially those nost at
ri sk, the ones presenting special education needs, deserve far
more than they have received fromthose who run their public
school system The Court finds that it nust act, and act
i medi ately, to permt the Maryland State Departnent of
Education to enable the many fine BCPSS enpl oyees who have
been ready and willing and able to do their job to do so in a

wel | managed school system The school children of Baltinore
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City, and those in the school system who are worthy of the

title “educator,” deserve no | ess.

V. CONCLUSI ON

For the foregoing reasons:

1. The Motion to I nplement the MSDE Pl an i s GRANTED
SUBJECT TO CONDI TI ONS.
2. A separate Order shall be issued herewth.

SO ORDERED this 12TH day of August, 2005.

[ S|
Marvin J. Garbis
United States District Judge
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